OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C. MANK -
ATTORNEY GENERAL

Hon., Tom Yeay
caunty Attorney
Fotter County
Amarille, Texas

Tear Sir:

Opinion Ho, 0-1807

Re: ), Officer may /not-eallledt mileage

for unaucoesaful sttempy to arrest
datendant.
- acoept
4 boe
To him o a magletrats,

poeilt of your letter of
oAt for an opinion of

December 27, 1939, in whloh -
ng -nna-ions:

this departnrzent thn follow

pRY of the county,
. 8 arrost i
travel to the

36 dy orriooro of the
psidence, and the defen~
g bor-'c 4 naglatrate of the county
and there makes dond, are offie-
hq county where the ccaplaint is riled
any foss or mileage for thelir unsuo-
ojta to nake en arreat, and if so, vhat
oped hasis for sompusing tha uiloago? '

“In fhe sase sors of case, but whers the

P i successful in looad the defandant,
has the offiqer the aushoristy to acdent & sum
in settlenant of tha case arrived at by fixing
s nininun fine, plus costs of suit and mileages
if not, has any oriminal offense boen commitied
by the orrloor in s0 doing?™

gubdivision B of Arsicle 1030 of the Code of
Criminal Procedure of Texas, 1983, reads in part ss
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rfollows:

"%, For each wile the orfficer may be ocom~-
palled to travsl in executing oriminal procens
surmonting or attaching witnesses, fivs cents;™

Subdivision 7 of irticle 1132 P, of 1811,
provided that the Judge, in allowing miinago. should ase
certain whether process hed besen served on ono or nore of
the purties therein named on the suame tour and should allow
miloaye cnly for the number of niles sotually traveled and
only for Jjournay made at time service wes perfeoted, When
this urticle was carrled ovdr into the €, ¢, P, of,192%8

2p Artlale 1033, the provision that the judga sh iow
mileage only for the number of niles actuslly traveled on
thg Jo:rnoy at the tire servlas unan zotuelly perfested, was
critted,

%4 have ocarafully sonsiderod the case of Turna
78, Ctate, 01 oW 2nd 812, to which you ¢all our mtiention,
In thioc cane the ’e'ﬁndaa, was sharged with the offense of
oxtortion txnd convieted by the trlal ccurt, Uron anpeal
tn the court of erininal arpeals the eonviction was rsevarsed
and the osse remanded. Purns charged end ocollected u feo of
5,00 rapresenting mileage in making an unsuoccoessful attempt
tc aerve a subpoena.

The above rentioned subdiviaion 8 of article 1030,
was disoussed fully by the oourt in the Burns case, but we
do nct ocnstrue the opinion to hold that the sherirf involved
was entitled to chaxzge nmileage for an unsuccessful attergt
to porfeot gervice., This is made olear by the language taken
from the opinion as Zfollows:

»I% i unngcessary to 4ecide whether the
gtatute ac it now appears in ths Code ghculd de
construed to allow the numder of miles travelsd
in unsuccessaful trips in en effcrt %o execute
sub;oenaa, or should be keld to mean that the

ficer 1s entitled %o the number of miles actually
‘necegsarily traveled on the Journoy nade at
tho time the service was perfested,”

Afgoxr the ap arance of the gbove quoted sectlion
the ccurt crntinues with the stateament that the statute in
quesitcn might reascnadle be construed us authorizing the
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collestlion of such milease foes and that by reason of such
peasible construotion the conviction could not atand, “his
latter statument is made for the purpose of showing that
the atatute involved i not plain and that actually it is

sc chsours that the yule that no mistakes of law oxcuses

ons comitting an of'fense oculd not he applied in the in-
atant ocase,

%e fail to £ind ony euthority, either by statute
or daolsion, upholding the right of a peace officer to
colleot mileage for unsucceezsful attempts to perfeat service
of prooeas, This department has oconsistently deaied suoh
right as is reflectesd by an opinion written by Y, Crady
Chandler, Assistant .Attorney Cenaral, June 28, 1927, to ¥r,
We Go lanier, and followed by J. A, Stanford, Jr., Assistant
Attornay Ceneral, in an opinion dated May 8, 1933, to ¥p,

J. Dell Barber, and in an opinion written by Heomer C, Deitolfe,
Assintant Attorney Cenersal to Hon. R. 7. Zurans, June &, 1933
a8 wall as in several later opiafons.

Your firat question, therefore, is ansvered in the
negative,

¥e now turn out at:ention to your seacond question
as to whother or not the arvesting officer has ths right to
acospt & fine and costs from a defendant in ssttlement and
discharge of the offense charged. Ve rind no authority
whish direotly answers this question. The whole scheme of
the Texas statutss, howéver, contemplates that an arresting
officer must take the accusad forthwith beforo a maglstrate
befors whoa the acoused muot plead.

Article 4), Co O, P, makes the sheriff the conzerxr-
vatoy of the pogoe in his county and chargos hinm with the
duty of arrosting offenders inat the laws of Texus and
requires him "to tike them before the proper court for
examination or trial%, Article 233§, ¢, C, P., requires that
where one 18 arrestaed in one county for a felony ocommitted
in another, he shall “in all cases bs taken before some
nafistrate of the county where it was alleged the effense
wald committed.” Article 235, £, ¢, P., ggovidaa that where
one is arrested for misdemeancr outs1dé the county wherein
the offense is alleged to have ocourred he shall "be taken
tofore & magistirate of the ceounty where the arrest tekes
place who ahall make bail,..." These and aimilar statutes
apply with equal force o all "offiocers” as that terms is
defined in artiocle 348 of the Fenal Code,
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70 perrit an arresting offlicer to acceppt a
plea of muilty snd to ocllect a fine and costs based
therecn fronm an acoused would be constituting the arreste-
ing officer a magistrate. It vas never intended that an
officer should be bhoth the arm of the court and the oourt
at the pano time,

For the reasons horein stated, yourdeoond ques-~
tion in sasvered in the negative., Having 30 answered, it
then boocmes our 4uty to oonsider your third question as
tc whether or not a oriminal offense 1s committed by an
arresting officer who colleots a fine and costs from aun
acoused without takinz him hefore a magiatrate authorized
to aceopt auch plsa. You do not state whether or not the
officer in question turned such foas, so colladted, over
to tha justice of tho peace for dispositicn. Having nono
of *he fTaots and ciroumstances of the transdction before
us and not knowinyg the intent of the officar involved, we
cannot advise whether or not en offense was committaed.

VYery truly yours
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